The question of whether and how the law should protect persona! privacy 
has been considered over the last thirty years by Conservative and Labour 
Governments, and by individual members of both Houses of Parliament. 
This paper seeks to build on that valuable work, and on the examples 
offered by overseas jurisdictions and by experience under the European 
Convention on Human Rights, with a view to enabling these questions to 
be resolved. 
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For solitude sometimes is best society , 
And short retirement urges sweet return 

MILTON Paradise Lost, ix.249 
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INTRODUCTION 



CHAPTER 1 




1.1 This paper invites comments on the introduction of a civil remedy 
for infringement of privacy. It is issued by the Lord Chancellor's 
Department and the Scottish Office with the assistance of the Scottish 
Courts Administration, in response to the recommendation of Sir David 
Calcutt's Review of Press Self-Regulation that the Government should 
now give further consideration to the introduction of such a tort. 1 The 
Secretary of State for National Heritage, the Rt Hon Peter Brooke CH MP, 
announced in the House of Commons on 14 January 1993 that the 
Government would consider this proposal. 2 

1.2 This paper concludes by proposing the creation of a civil remedy to 
the following effect: 

A natural person shall have a cause of action, in tort or delict, in 
respect of conduct which constitutes an infringement of his privacy, 
causing him substantial distress, provided such distress would also 
have been suffered by a person of ordinary sensibilities in the 
circumstances of the complainant. 

H A natural person's privacy shall be taken to include matters 
appertaining to his health, personal communications, and family 
and personal relationships, and a right to be free from harassment 
and molestation. 

S3 The following defences, at least, shall be available in such 
proceedings: consent, lawful authority, absolute or qualified 
privilege, and a public interest defence. 

Such a remedy, it is suggested, would offer the ordinary citizen a means 
of preventing or of obtaining redress for unwarranted intrusions into his 
or her private life. 

1.3 The paper relates solely to the laws of England and Wales and 
Scotland. Separate consideration will be given to the introduction of a 
new tort in Northern Ireland. 

1.4 The Lord Chancellor's Department has been very greatly assisted in 
the preparation of this paper by Mr Jack Beatson, one of the Law 
Commissioners. 

1.5 Although the terms used in this consultation paper are generally 
English legal terms, they are intended to include the corresponding 
Scottish terms. Thus, for plaintiff , defendant , tort and injunction , for 
Scotland read pursuer, defender , delict and interdict respectively. Where 
there is any substantial difference in the law of Scotland, this will be 
referred to in the text and in Annex A, where the existing law of both 
countries is examined in detail. 



1 Cm 2135, January 1993. 

2 Hansard, col. 1067. 
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1.6 Comments, which should be sent before 15 October 1993, should 
be addressed to: 



Sean Langley 

Law Reform Division 

Lord Chancellor's Department 

Southside 

105 Victoria Street 

London SW1E 6QT 



or to 



Neil Hooper 

The Scottish Office Home and 
Health Department 
Civil Law Division 
Room 227 
St Andrew's House 
Edinburgh EH1 3DG 



Tel: (071) 210 2154 
Fax: (071) 210 3297 



Tel: (031) 244 2783 
Fax: (031) 244 2683 



1.7 The confidentiality of respondents will be respected if they so wish, 
but if no such request is made it will be assumed that a response is not 
intended to be confidential. 
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BACKGROUND 




2.1 Privacy is a subject which has been of Parliamentary and legal 
concern in this country for some 30 years. Before 1960 there were few 
reported cases which referred specifically to privacy, and little academic 
interest. 1 In 1961 the first Private Member's Bill on the subject was 
introduced by Lord Mancroft, and since then there have been several 
other Private Members' Bills and official reports. Annex D outlines the 
content and history of these Bills. 

2.2 The growth of concern in many Commonwealth and European 
countries dates from the same period. In 1967 the International 
Commission of Jurists held an important conference (the Nordic 
Conference on the Right of Privacy), which was followed by the 
publication of a report of JUSTICE, the British Section of the Commission, 
in 1970. Mr Brian Walden MP introduced a Bill at the same time, closely 
modelled on that proposed by JUSTICE. In response to the Bill the 
Government set up a committee under the chairmanship of the Rt Hon 
Kenneth Younger. It concluded, by a majority, that on balance there was 
then no need for a general law of privacy, but it made a number of 
recommendations which it believed would give effective protection to 
privacy in the areas where it was most needed. These included the press, 
broadcasting, credit rating agencies, private detectives and computers. It 
also recommended that breach of confidence should be referred to the 
Law Commission with a view to putting the law on a statutory basis. The 
Government accepted the conclusion of the Report that the law should not 
recognise a general right of privacy, and referred breach of confidence to 
the Law Commission. A summary of the Report and of the implementation 
of its recommendations is contained in Annex C. 

2.3 Although there were developments after the Younger Report in 
fields closely related to privacy, notably the Data Protection Act 1984, 
pressure for legislation has more recently concentrated on invasions of 
privacy by the press. Private Members' Bills on the Right to Privacy and 
the Protection of Privacy were introduced in the 1987/88 and 1988/89 
sessions of Parliament by Mr William Cash MP and Mr John Browne MP 
respectively. The latter Bill made further progress than any other Bill on 
privacy, but it was withdrawn at Report stage when the Government 
announced that it was appointing a committee, to be chaired by Mr David 
Calcutt QC, to consider what measures were needed to give further 
protection to individual privacy from the activities of the press and 
improve recourse against the press for the individual citizen. 

2.4 The Calcutt Committee concluded in its Report 2 that there was no 
overwhelming case for introducing a statutory tort of infringement of 
privacy. It did so not because it was impossible to define the wrong and 
the defences, as had frequently been argued, but on a number of other 
grounds, including arguments of principle, practical concerns and the 
availability of other options. 3 The factors which the Committee believed 



1 A notable exception being the article by Percy Winfield, Privacy, (1931) 47 L.Q.R. 23. 

2 Cm 1102, June 1990. 

3 Para. 12.5. The Committee considered that on the whole their recommended criminal offences, together with 
stronger self-regulation by the press, would suffice. 
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should be taken into account in deciding whether or not to create a new 
tort and delict are addressed in this paper. Among them were: 

(a) difficulties of definition; 

(b) the impact on the media other than the press, and on writers 
outside the media; 

(c) the availability of the remedy to those of limited means; 

(d) whether it would have a deterrent effect; 

(e) whether it would be a proportionate response to the problem. 4 

2.5 The Committee did, however, recommend that three forms of 
physical intrusion with intent to obtain personal information with a view 
to its publication should be made criminal offences, and that there should 
be civil remedies attached to these offences to restrain, or obtain 
damages for, publication of information so obtained. The majority of the 
Committee's other recommendations related to the Press Complaints 
Commission, statutory complaints procedures and a Press Complaints 
Tribunal. It also covered legal restrictions on press reporting and the right 
of reply. 

2.6 Two years after the publication of the Report Sir David Calcutt QC 
was asked to consider whether self-regulation by the press, which had 
been at the heart of the Committee's Report, had worked. He concluded 
that it had not and in the light of that conclusion recommended that the 
Government should now give further consideration to the introduction of 
a new tort of infringement of privacy. His terms of reference extended 
only to the press; a new tort, in his view, should not, however, be so 
restricted 5 . 

2.7 Privacy and media intrusion have also been the subject of a recent 
report by the National Heritage Select Committee. 6 The Committee 
recommended the enactment of a Protection of Privacy Bill, with both 
criminal and civil provisions, and also extending beyond the press. It also 
recommended that the law of breach of confidence should be put on a 
statutory basis. The criminal provisions were similar to those proposed by 
the Calcutt Report. The civil provisions included physical intrusion as well 
as the publication of personal information. 

2.8 This paper concentrates on the question whether there should be a 
general civil wrong of infringement of privacy; it is not concerned only 
with the press. This paper does not deal with the recommendations of the 
Calcutt Report and Review, and the Select Committee's Report, on 
criminal offences and regulation of the press, except in so far as they are 
relevant to the civil law. These are covered in a separate White Paper. 



4 Para. 12.7. 

5 Paras. 7.37 and 7.38. 

6 Fourth Report, 294-1, 16 March 1993. 
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2.9 The Government has recently published a White Paper on Open 
Government, which proposes, among other things, the creation of a code 
of practice on disclosure of government-held information in general, and 
a right for people to see information held about them by a wide range of 
public authorities. In some cases there may be links between privacy, data 
protection and access to information. 7 However, issues relating to access 
to information about the workings of government and other public bodies 
are to be distinguished from the concern of this paper, which is the 
protection of the individual and his privacy. Greater freedom of 
information is not the necessary concomitant of the right to privacy. 
However, if there were to be a new right in respect of infringement of 
privacy, there would be some cases in which that right had to be balanced 
with another freedom, freedom of speech, and that issue is addressed in 
this paper. 



7 Eg Data Protection Act 1984, s. 21, 
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■3IQ3&&I the meaning and 

II M R F/ NC E OF PRIVACY 



The meaning of privacy 

3.1 The natural starting-point is the question "what is privacy?" The 
question does not require a watertight statutory definition to be settled 
from the beginning. What is needed is an understanding of "privacy", in 
ordinary speech, before legal definitions are brought into play. Privacy is 
not only the concern of Parliament and lawyers, but of psychologists, 
sociologists, political scientists and indeed of every individual. 



3.2 Surprisingly little attention has been given in committee reports 
and academic articles to dictionary definitions. The most useful is that 
given by the current edition of the Concise Oxford Dictionary, which 
defines "privacy" as "the state of being private and undisturbed.. .a 
person's right to this. ..freedom from intrusion or public attention 
...avoidance of publicity". 1 Another useful, and well-known, description is 
"the right to be let alone." 2 This is doubtless inadequate as a definition for 
legal or statutory purposes but it is readily comprehensible and it 
expresses clearly what most people would regard as a basic human need. 



3.3 The difficulty of finding a statutory definition must not be ignored. 
It has been raised in many legal articles and Parliamentary debates on 
privacy. The Younger Committee pointed to the conclusion, reached by 
the JUSTICE Report among others, that the word could not satisfactorily 
be defined and decided to abandon the attempt to find a single and 
comprehensive definition. 3 The Caicutt Committee said that "nowhere 
have we found a wholly satisfactory statutory definition of privacy". 4 
Nevertheless, neither Committee believed that the problems were 
insurmountable. The Younger Committee agreed with the JUSTICE 
Committee that there was an area of private matters about which at any 
given time there would be a large measure of agreement 5 and the Caicutt 
Committee were satisfied that it would be possible to define a statutory 
tort of infringement of privacy. 6 

3.4 Privacy is an interest of the human personality. It protects the 
inviolate personality, the individual's independence, dignity and integrity. 7 
Two essential constituents of privacy emerge from the Younger Report, 
which accord with the dictionary definition. The first is the state of 
seclusion, which is infringed by physical intrusion. The second relates to 
personal information, the infringement consisting of the acquisition or 
publication of such information. One writer has said that "privacy is a 
limitation of others' access to an individual ... in perfect privacy no-one 



1 Chambers' Concise English Dictionary has "avoidance of notice or display; seclusion; secrecy"; Collins' Concise 
English Dictionary simply says "the condition of being private". 

2 Thomas Cooley, Torts, 2nd edn (1888). 

3 Paras. 58 and 59. 

4 Para. 3.3. 

5 Para. 59. 

6 Para. 12.17. It should also be noted that s. 143(1) of the Broadcasting Act 1990, which lays down the functions of 
the Broadcasting Complaints Commission, refers to complaints of "unwarranted infringements of privacy", 
without defining the word (and when the original of that section was enacted in the Broadcasting Act 1981 
there was no indication in the Parliamentary debates that the word was impossible to define and that therefore 
the provision should not have been included). 

7 Edward J Bloustein, Privacy as an Aspect of Human Dignity, (1964) 39 New York U. L.R. 962 at 971. 
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has any information about X, no-one pays any attention to X and no-one 
has physical access to X". 8 According to this theory, there are three 
elements in privacy: secrecy, anonymity and solitude. 

3.5 It is suggested that these are more fruitful descriptions than that 
given in one of the definitions referred to in the Younger Report: "the 
claim of individuals, groups or institutions to determine for themselves 
when, how and to what extent information about them is communicated 
to others". 9 This definition raises two important questions. First, while it 
is true that a major factor in the recent growth of interest in the subject of 
privacy has been the development in information technology 10 , and that 
personal information is probably less well protected than solitude, it is 
suggested that privacy should not be considered as limited to information 
but should include physical seclusion. 

3.6 Secondly, the description cited in paragraph 3.5 extends privacy 
beyond individual human beings to groups and institutions. Institutions 
do of course possess information which they may not want others to 
know about, and have offices and factories which they do not want others 
to enter, and they are entitled to protect them by the laws of breach of 
confidence and trespass. It is thought preferable, however, to regard 
privacy as a human right, the loss of which causes the individual human 
being to suffer mental and emotional distress. A human being has a 
private life; an institution does not. In this paper, therefore, privacy is 
regarded as an interest of natural persons. If there is to be a new tort, it 
would not be possible for, say, a company, a local authority or a 
government department to maintain an action. This approach accords 
with that of the Data Protection Act 1984, which deals only with data 
consisting of information which relates to a living individual. 11 

The importance of privacy 

3.7 A society which permits individuals to choose how they are to lead 
their lives is one which will recognise the choice of privacy. This 
encompasses not only seclusion from neighbours or the avoidance of 
publicity but freedom from unwarranted interference by the state. By 
contrast, privacy is one of the first victims of a totalitarian state, whether 
in the fictional world of Nineteen Eighty-Four or in the real world of 
central and eastern Europe, where people are awaking to uncomfortable 
discoveries about informers and their activities under former 
governments. 



8 Ruth Gavison, Privacy and the Limits of Law, (1980) 89 Yale L.J. 421, at 428. 

9 Alan Westin, Privacy and Freedom, 1970, p. 7. 

10 "If tort law was the product of the industrial revolution, privacy is the result of the communications and 
information revolution" (David J Seipp, English Judicial Recognition of a Right to Privacy, (1983) Ox.J. of Legal 
Studies, Vol.3, No.3, 325 at 370). 

11 s. 1 , 
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3.8 An Australian philosopher has written that: 



"The importance attached to the privacy of the person is one 
aspect of the western European post-Renaissance liberal stress on 
individuality, on the moral responsibility of the normally rational 
individual, and his responsibility for what he is and does. Basic to 
this view of man is the idea of the natural person as a chooser..." 12 

From this view there follows a commitment to a principle of mutual 
respect, which is also central to liberalism. The effect on other people 
must be taken into account in choosing how to act. Thus, not only should 
a person be able to choose privacy for himself, he must also avoid 
intruding into the privacy of another. 

3.9 Privacy has a political value. It is also a basic human need. 
Everyone needs some privacy, for their physical, mental, emotional and 
spiritual well-being. There must be some retreat available from the 
pressures of life today, especially in conurbations, whether it is simply the 
privacy of one's own home or privacy on holiday. Evidence to the 
Younger Committee suggested that not only humans, but all higher forms 
of life, share a biological and social need for privacy. 13 This paper 
endorses the view of the Younger Report that "privacy is a basic need, 
essential to the development and maintenance both of a free society and 
of a mature and stable personality..." 14 

3.10 However, privacy is a highly complex subject. Different people may 
need (or want, or have) different amounts of privacy. The same person 
will need (or want, or have) different amounts of privacy at different 
times. Sometimes, like Greta Garbo, we want to be alone; sometimes, like 
Mae West, we do not. Furthermore, we impliedly consent to all manner of 
invasions of our privacy. If a person has a telephone, it will not normally 
be an infringement of his privacy if someone rings him; if he does not 
wish to be disturbed he can take it off the hook or use an answering 
machine. Similarly life, especially urban life, necessarily involves many 
annoying infringements of privacy which we nevertheless, albeit 
reluctantly, have to accept, the press of people in a crowded train being 
an obvious example. Likewise, we accept that there will be gossip within 
limited circles of friends, neighbours and workplace. 

3.11 Nor can it necessarily be said that the more privacy a person has, 
the better. Too much privacy can make a person withdrawn and ultimately 
misanthropic. We are all involved in mankind; no man is an island, entire 
of itself. It may be as undesirable to have an excessive respect for other 
people's privacy as to claim an excessive amount for oneself: a refusal to 
interfere or become involved may lead to a failure to stop an altercation 
which turns into a fight, or a failure to discover that an elderly neighbour 
has been lying ill in her flat for days. It should be remembered that, if the 
wish to keep oneself to oneself is a natural part of life, so too is curiosity 
about others. Such curiosity can lead to an interest in, and concern for, 
others. Finally, the darker side of privacy should not be forgotten. Privacy 

12 S.l. Benn, The Protection and Limitation of Privacy, (1978) 52 Austr.L.J. 601 at 605. 

13 Paras. 108 to 112. 

14 Para. 113. 
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can be used as a cloak to conceal undesirable activities: it may be easier 
to hide physical and sexual abuse which takes place out of sight in the 
home, than crimes of violence in public. 

3.12 Nevertheless, despite the complexities of the subject, the fact 
remains that privacy "is one of the truly profound values for a civilised 
society. ...privacy is surely deeply linked to individual dignity and the 
needs of human existence." 15 The Younger Committee concluded that the 
concept of privacy embodied values which are essential to the work of a 
free society, that it was not a mere matter of taste and that modern 
conditions were subjecting it to dangerous pressures. 16 In its most basic 
form, privacy is simply a condition, the state of seclusion, anonymity and 
secrecy. It is a state which can be lost, whether through the choice of the 
person in that state or through the action of another person. It is also an 
interest, to which people accord value: people have a need for privacy. 
When that interest is defeated, there is not just a loss, but an invasion or 
infringement of privacy. The question is, to what extent is it a legal right, 
so that infringements should be actionable at law? 

3.13 The law recognises as rights deserving of protection in law a 
person's physical integrity and the ownership of land and other 
possessions. But it also recognises certain intangible rights, such as 
reputation, which is an interest of the personality, and intellectual 
property rights like the ownership of ideas and know-how. "The law of 
torts exists for the purpose of preventing men from hurting one another, 
whether in respect of their property, their persons, their reputations or 
anything else which is theirs." 17 It is suggested that the time has now 
come, as a matter of principle, to recognise in law another such interest 
which is theirs, that aspect of personal integrity which we call privacy. 
The right to privacy should now be seen as sufficiently important to 
justify its recognition per se r rather than leaving it to be dealt with 
piecemeal. The number of cases which will thereby arise is irrelevant to 
this issue: there are comparatively few actions for trespass to land and 
nuisance, but this does not mean that the interests which they protect 
should not be protected. On the other hand, it would not be the object of a 
new right to encourage litigation. Its presence on the statute book should 
have a deterrent effect. 



3.14 There has been a growing concern about the subject in the last 30 
years, as evidenced by the reports of JUSTICE and the Younger and 
Calcutt Committees, and by several Private Members' Bills. This concern 
has been strengthened by a consideration of the express protection 
accorded to privacy in most other European countries 18 and by the 
European Convention on Human Rights, Article 8(1) of which provides 
that "everyone has the right to respect for his private and family life, his 
home and his correspondence". Nor is the concern limited to Europe: a 
similar growth has taken place in Canada and Australia. 



15 Harry Kalven, Privacy in Tort Law - Were Warren and Brandeis Wrong?, (1966) Law and Contemporary 
Problems, 326 (although it should be pointed out that Kalven goes on to criticise the way in which American 
law has protected privacy). 




16 Para. 651. 

17 Salmond and Heuston, Law of Torts, 20th edn, p. 1 5. 
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3.15 Since the Younger Report (and partly in response to it) there have 
been several legislative developments. Protection of personal information, 
for example, has been introduced by the Data Protection Act 1984. 
Although the word "privacy" does not appear in the Act, the need to 
protect privacy is nevertheless one of the underlying assumptions of the 
Act. Molestation within personal relationships, a subject not considered 
by Younger, may now be prohibited under the Domestic Violence and 
Matrimonial Proceedings Act 1976 and, in Scotland, under the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981. None of these 
statutes gives complete protection, and the distinctions to which they 
have given rise (between data held on computer and other data, and 
between molestation of some categories of people and molestation of 
others) have led to some criticism. 

3.16 Notwithstanding this increased legislative protection, the problem 
of infringements of privacy has not gone away. The difficulties of creating 
a new right have been recognised and a number of particular responses 
have been developed, but the general problem remains. The piecemeal 
solution advocated by the Younger Report has not solved it. 

3.17 Finally, it is instructive to note the development in the meaning of 
the word. In an earlier edition of the Concise Oxford Dictionary, published 
in 1964, "privacy" is defined as "being withdrawn from society or public 
interest ... avoidance of publicity". This is similar to the current definition. 
But what is missing is the notion of privacy as a right. 

3.18 This paper will go on to consider whether the protection currently 
given to privacy by the law, albeit indirectly, is such as to make it 
unnecessary to introduce a new, specific, tort, but at this stage: 

Q1 Comments are invited on the proposal that the right to privacy 
should now be recognised, as a matter of principle, in English law 
and in Scots law. 
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18 German law first recognised the right in 1954, and, after development by the courts from the late 1950s, France 
enacted a law on privacy in 1970. 
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EXISTING PROTECTION O • 
PRIVACY 



4.1 The Court of Appeal has stated clearly in Kaye v. Robertson’ 1 that 
there is no right of privacy in English law. While it may be possible for 
Scots law to develop a remedy for unjustifiable invasion of privacy at 
common law, this remedy is still in an undeveloped state. Indirectly, 
however, interests in privacy do receive some protection. These are more 
fully described in Annex A. Seclusion may be protected by the torts of 
trespass to land and nuisance. Personal information may be protected by 
the laws of breach of confidence, copyright and contract. Private life may 
be protected by defamation and malicious falsehood and, in Scotland, 
convicium. The criminal law gives some protection from harassment and 
physical intrusions, for example under the Interception of 
Communications Act 1985 and the Public Order Act 1986. In family law the 
Domestic Violence and Matrimonial Proceedings Act 1976 and the 
Matrimonial Homes (Family Protection) (Scotland) Act 1981 protect 
spouses and cohabitants from molestation. 

4.2 Notwithstanding these various provisions, it is suggested that the 
law does not offer adequate protection to privacy. The following 
paragraphs of this chapter consider the three areas of civil law which 
might be said to offer some alternatives to the recognition of a right in 
respect of infringement of privacy. 



Breach of confidence 

4.3 One of the central arguments of the Younger Report was that the 
law of breach of confidence afforded greater protection of privacy than 
was realised. It recommended that the Law Commission should clarify the 
law and put forward proposals for placing it on a statutory basis. 2 The Law 
Commission accordingly made recommendations in October 1981, 3 and 
the Scottish Law Commission in 1984 4 . In their evidence to the Calcutt 
Committee and to the National Heritage Select Committee the Bar Council 
expressed the view that breach of confidence remained a fertile area of 
the law for the protection of privacy. The Select Committee recommended 
that consideration be given to introducing legislation on breach of 
confidence as a valuable part of a Protection of Privacy Bill. 5 

4.4 Although the Lord Chancellor is now giving further consideration to 
the Law Commission's proposals, it is already clear that there are 
significant differences between privacy and breach of confidence which 
suggest that the latter cannot be relied on as an alternative to introducing 
a new right in respect of infringement of privacy. The first, and obvious, 
point to be made is that breach of confidence only relates to information. 
If, as has been argued, freedom from physical intrusion and harassment is 
an integral part of privacy, clearly it will not be sufficient to rely on breach 
of confidence. Nor would an action for breach of confidence lie in respect 
of directly apprehended events, such as a photograph of a grieving 



1 23 February 1990; the judgments are set out in Appendix I to the Calcutt Report. 

2 Paras. 630 and 633. 

3 Law Com. No. 110, Cmnd 8388. 

4 Scot. Law Com. No. 90, Dec. 1984. 

5 Para. 50. 
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